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     IN THE COURT OF MUNSIFF NO.2 TEZPUR, SONITPUR                                      

  Present : J. Hazarika, AJS 

                          Munsiff No.2 

                          Tezpur, Sonitpur 

FRIDAY, THE 16TH DAY OF MARCH, 2018 

                                        

                            T.S. CASE NO. 18 OF 2011 

1. Sri Bimal Gore 

2. Sri Arjun Gore 

                                                                                   ….Plaintiffs 

                                               Vs. 

                                  1. Md. Yarul Haque 

                                  2. Smt. Kuleswari Gore 

          …. Defendants 

This suit coming on for final hearing on   16-02-2018   in presence 

of – 

Mr.  Pramod Sarmah, Ld. Advocate for Plaintiff. 

Mr.  Dipu Bhuyan, Ld. Advocate for Defendant. 

And having stood for consideration to this day, the Court delivered 

the following Judgment: 
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J U D G M E N T 

 PLAINTIFF’S STORY IN A NUTSHELL 

1. Plaintiff No.1 is the father of plaintiff No.2. The suit land measuring 5 

Bigha 1 katha 5 Lessas under Dag No.393 covered by P.P. No.52  

originally belonged to Late Bandhana Gore, the father of plaintiff No.1. 

Bandhana Gore died leaving his wife and two sons Plaintiff no.1 and 

Asharam Gore. Asharam Gore married Defendant No.2. in the year 2001 

who left him two years after the marriage due to his severe illness.  Said 

Asharam Gore executed a WILL on 6-10-2004 bequeathing his share in 

the immovable property in the name of the plaintiff no.2. On death of 

Asharam Gore on 10-06-2005 the plaintiff no.1 bought back defendant 

no.2 but after the Adya Shardha of Asharam Gore, defendant No.2 again 

went back to her paternal home. That defendant No.1 on 24-11-2010 

informed the plaintiff that he purchased the suit land from defendant No2 

by executing a registered sale deed no. 83/2009. The plaintiff obtained 

the certified copy of the sale deed on 27-11-2010 and found that the land 

was sold in the name of plaintiff No.1 and defendant no.2 to defendant 

no.1 and that the land was also mutated in the name of defendant no.1. 

However the plaintiff no.1 never appeared in the office of Sub- Registrar 

for execution of the sale deed. And that defendant no.1 by virtue of the 

illegal and void sale deed is making attempts to take forceful possession 

of the suit land. Hence this suit. 

 

DEFENDANT’S STORY IN A NUTSHELL 

 

2. The defendant denied to the allegation of the plaintiff. The defendant 

no.2 stated that she after marriage with Asharam Gore use to live at her 

matrimonial home and that her husband never bequeathed his share in 

the suit land in the name of plaintiff no.2 by way of WILL. And that after 
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the death of her husband she was removed from the suit land by the 

plaintiffs. And the defendant no.2 and plaintiff no.1 being the absolute 

owners and pattadars of the suit land sold the vacant land to the 

Defendant no.1 by delivering physical possession. The defendant No2 

denied that defendant no.1 is making attempts to take forceful possession 

of the suit land since defendant no.1 is in possession. Hence prayed to 

dismiss the suit with cost. 

3. The defendant against the claim of the plaintiff has filed a counter claim. 

DEFENDANT’S STORY IN BRIEF IN COUNTER CLAIM 

4. That on 29-08-2010 the plaintiffs forcibly encroached upon a portion of 

the suit land measuring about 2 kathas of land described in Schedule „B‟ 

of the counter claim and forcibly erected Assam Type houses and the 

plaintiff was living in the unauthorized house from the year 2010. Hence 

this counter claim. 

 

PLAINTIFF’S STORY IN BRIEF IN THE WRITTEN STATEMENT 

AGAINST THE COUNTER CLAIM  

 

5. The plaintiff stated that defendant no.1 is not the legal and lawful owner 

of the suit land and the sale deed no.83/2009 was executed and 

registered by the defendant no.2 in a very surreptitiously by making 

fraudulent signature of the plaintiff no.1 and that the suit land is still in 

possession of the plaintiff. That the land stated in Schedule “A” of the 

counter claim is of different description then the land stated in the above 

stated sale deed. Hence prayed to dismiss the counter claim. 

6. On the above pleadings of both the parties , my Ld. Predecessor in office 

framed the following issues: 

1. Whether the suit is maintainable? 
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2. Whether the suit is barred by limitation for reliefs of cancellation of 

Sale deed dated 05.03.2009? And for Cancellation of mutation entry 

dated 01.11.2006 and 13.03.2009? 

3. Whether the suit is properly valued and proper court fee is paid 

there on? 

4. Whether Asharam Gore executed any Will dated 06-10-2004? 

5. Whether the plaintiffs have got right title and interest over the suit 

land? 

6. Whether the plaintiffs have got any possession over the suit land? 

7. Whether the defendant no.1 is the owner of the suit land and in 

possession of the suit land? 

8. Whether the plaintiff is entitled to decree for cancellation of Sale 

Deed dated 05-03-2009 and for cancellation of mutation entries in 

the name of defendants dated 01.11.2006 and 13.03.2009? 

9. Whether the plaintiff is entitled to decree for declaration of right and 

title and permanent injunction as prayed? 

10. Whether the defendants are entitled to decree for Counter Claim for 

declaration of right and title of defendant no.1 over the entire 

schedule „A‟ land with relief of eviction of plaintiff from schedule „B‟ 

land by demolishing their house and structure there on? 

11. Whether the defendants are entitled to decree for permanent 

injunction as prayed for? 

12. To what other relief are the parties entitled? 

7. The plaintiff during the course of the trial examined as many as three (3) 

number of witness and defendant has examined only two (2) witness and 

both parties exhibited several documents. 

8. I have heard the Ld. Advocate for the plaintiff at length and also perused 

the case record. The defendant on the day of argument remained absent 

so the case proceeded ex-parte against the defendant. 

 



 

Page 5 of 13 

 

DISCUSSION, DECISION AND REASON THEREOF 

 

9. Now let me discuss the above issues on the basis of the evidence 

available on record. The issues are not taken up chronologically for the 

sake of convenience. Issue no.5,6 and 9 are taken up together and Issue 

no.2 and 8 are taken up together and Issue no.10 and 11 are taken up 

together. 

 

ISSUE NO.1 

10. This issue relates to whether the suit is maintainable. The defendants 

although stated in his written statement that the suit is not maintainable 

but has not specified anything as to how the suit is not maintainable and 

neither adduced any evidence in this regard. 

11. Hence issue no. 1 is decided in affirmative. 

 

ISSUE NO.3   

12. This issue relates to whether the suit is properly valued and proper court 

fee is paid thereon. The plaintiff has filed a suit for declaration of 

right,title,interest and cancellation of sale deed and mutation and for 

permanent injunction. The suit is valued at Rs.30, 000/-.  The defendants 

in their written statement stated that the suit is not properly valued and 

no proper court fee is paid and the plaint on insufficient stamp is 

inadmissible under the Court Fee‟s Act. However the defendant has not 

adduced any evidence in this regard nor specified anything as to how the 

suit is not properly valued. 

13. Hence Issue No.3 is decided in affirmative. 

 

ISSUE No.4 

14. This issue relates to whether Asharam Gore executed any Will dated 06-

10-2004. The plaintiff stated in their plaint that the defendant no.2 who is 
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the wife of Asharam Gore left the matrimonial home two years after 

marriage and since Plaintiff No.2 took care of Asharam Gore during his 

last years,he executed a will in presence of three witnesses of the village 

bequeathing and dividing his share of immovable property in favour of 

plaintiff no.2 . Ext.3 is the said will. The defendant No.2 however denied 

the above fact.  

15. PW 1 Bimal Gore stated in his cross examination that in Ext. 3 (3) he can 

see the signature of witnesses namely Mahabir Gathuwar, Yakub shah and 

his signature. However he will not be able to say whether Ext.3 (1) is the 

signature of Asharam Gore. PW 2 Arjun Gore in his cross examination 

stated that the witness to the will Bimal Gore is his father and Yakub Shah 

has a good relation with his father and that the will was scribed by Kalyan 

Tati who is a resident of Hookajan and that he does not have any licence 

to write deeds. And that he has not filed any probate case for Ext.3.  PW 

3 Yakub Sha in his cross examination also stated that the will was scribed 

by Kalyan Tati who is a resident of Hookajan. PW 4 Kalyan Tati in his cross 

examination stated that he scribe the Ext.3 and vide the said Will 

Asharam Gore bequeathed his share in the immovable property to Arjun 

Gore. However the said exhibit does not contain any Schedule nor any 

date. It is only below his signature the date is mentioned. He further 

stated that Asharam Gore died at the house of one Rishab Das.  

16. No doubt, all the plaintiff witnesses remained stagnant in their evidence 

that Asharam Gore by way of Ext.3 bequeathed his share in the 

immovable property in favour of the plaintiff no.2. However the PW1 who 

stated that he was one of the witness to the Ext.3 ,  in his cross 

examination  simply stated that he will not be able to say whether Ext.3 

(1) is the signature of Asharam Gore. This cast doubt as to the execution 

of ext.3 because if he witnessed the ext.3 than it is very likely that he 

would have outright recognized the signature of Asharam Gore since he 

was also present at the time of the execution of Ext.3. Moreover, the 
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plaintiff narrated the reason why Asharam Gore bequeathed his share in 

favour of plaintiff no.2 i.e. he took care of Asharam Gore during his last 

days. However PW4 in his cross examination stated that Asharam Gore 

died at the house of one Rishab Das. The plaintiff‟s evidence is completely 

silent as regards to what circumstance led Asharam Gore to breathe his 

last at one Rishab Das‟s house when plaintiff No.2 has been taking care of 

him during his last days. Moreover PW1  in his cross examination stated 

that he along with Asharam Gore, plaintiff No2 and Defendant No.2 

resided in the suit land. Further the Ext.3 does not contain the Schedule 

specifying as to what share was bequeathed in favour of plaintiff no.2 

17. From the above discussion, I am of the view that plaintiff failed to prove 

that Asharam Gore executed Ext.3 in favour of Plaintiff no.2 on 16-10-

2004. 

18. Issue no.5, 6, and 9 are taken up together for the sake of convenience. 

 

ISSUE NO.5, 6 AND 9 

19. This issues relates to the following:- 

20. Whether the plaintiffs have got right title and interest over the suit land? 

 Whether the plaintiffs have got any possession over the suit land? 

 Whether the plaintiff is entitled to decree for declaration of right and title     

     and permanent injunction as prayed? 

21. The suit land originally belonged to Late Bandhana Gore and on his 

demise the land was mutated in the name of his wife and his two sons i.e 

plaintiff no.1 and Asharam Gore and further on demise of plaintiff No.1 „s 

mother, the suit land was mutated in the name of Plaintiff no.1 and 

Asharam Gore. Asharam Gore married Defendant no.2 and since they 

were issue less; Defendant No.2 remained as the legal heir to the share 

of the Asharam Gore on his death. However the plaintiff stated that 

Asharam Gore by virtue of Will bequeathed his share in the immovable 

property in favour of plaintiff no.2. Since it is already being held in issue 
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no.4 that no Will was executed in favour of plaintiff no.2. So, the plaintiff 

alone does not have the right, title and interest over the suit land but the 

right, title and interest of the defendant no.2 is also there since defendant 

no.2 is the wife of Asharam Gore and also the only legal heir of Asharam 

Gore. Moreover PW1 himself stated in his cross examination that the 

name of defendant no.2 was mutated in place of Asharam Gore by way of 

inheritance. 

22. The defendant stated in his written statement that on the date of 

purchase of the suit land, the physical possession of the suit land was 

delivered to the defendant No.1 and since then the defendant no.1 is in 

possession of the suit land.  

23. However the defendant has not led any evidence to prove that he was in 

possession of the suit land. The defendant although in their counter claim 

stated that on 28-08-2010 the plaintiff No.1 along with some associates 

forcibly trespassed into the suit land and in that regard defendant no. 1 

filed the FIR dated 29-08-2010 against the plaintiff no.1 and the 

associates. And to prove the same defendant exhibited the FIR and 

marked it as Ext. I. From the perusal of Ext.1, it can be seen that the 

same is not a certified copy of the FIR and same is not admissible in 

evidence. Since the defendant failed to prove that he is in possession of 

the suit land. Hence, it is held that the plaintiff are in possession of the 

suit land. 

24. The plaintiff although stated in his plaint that on 22-01-2011 defendant 

no.1 along with few numbers of youth equipped with sharp and blunt 

weapons in hand came to suit land and tried to take forceful possession 

of the suit land from the possession of the plaintiff . But the plaintiff has 

not led any evidence to prove the same in order to entitle them to the 

relief of permanent injunction against the defendant. 

25. Hence issue no.5, 6 and 9 are accordingly answered. 
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ISSUE NO.7 

26. This issue relates to whether the defendant no.1 is the owner of the suit 

land and in possession of the suit land 

27. The plaintiff in their plaint stated that on 24-11-2010 the defendant no.1 

told plaintiff no.1 that he purchased the suit land from defendant no.2 by 

way of registered Sale deed. On receipt of the information about the 

selling of land, the plaintiff obtained the certified copy of the sale deed 

bearing no.83/2009 on 27-11-2010 and certified copy of jamabandi of 

land under dag No.393 covered by P.P. No.52 and found that the land was 

sold in the name of plaintiff no.1 and defendant no.2 to defendant no.1 

and that the name of defendant no.1 was also mutated vide order dated 

13-03-2009 in place of plaintiff no.1 and defendant no.2 by way of fraud 

and forgery since plaintiff no.1 never signed on the above stated sale 

deed. Contrary to this, the defendant in his written statement stated that 

since plaintiff no.1 and defendant no.2 are the absolute owners of the suit 

land, they have sold the entire vacant land to the defendant no.1 

28. The defendant in order to prove the above stated contentions exhibited 

the original registered sale deed and marked it as Ext. A. The plaintiff 

during the course of the trial requested the court to grant him leave to 

send the Ext. A to FSL in order to prove the disputed signature of plaintiff 

no.1, which was allowed. The report of FSL was received and the 

defendant in spite of availing several opportunities did not cross- 

examined the handwriting expert.  As per the report the signatures in the 

Ext.A is not that of plaintiff no.1. Now it is the burden upon the defendant 

to prove that the signature of plaintiff no.1 in Ext. A is that of the plaintiff 

no.1. The defendant neither cross examined the handwriting expert nor 

adduced any evidence to prove that the signature in Ext. A is that of the 

plaintiff no.1. The defendant failed to discharge his burden and in 

absence of any evidence to prove the signature of plaintiff no.1 in Ext.A 

to be true and genuine, it can be held that the same is forged. Needless 
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to say a forged document does not confer good title to defendant who 

claimed his right over the suit land on the basis of Ext.A. Moreover the 

defendant also did not adduce any evidence to prove that he has been in 

possession of the suit land.  

29. Hence issue no.7 is decided in negative. 

30. Issue No.2 and 8 are taken up together for the sake of convenience. 

ISSUE NO.2 AND 8 

Whether the suit is barred by limitation for reliefs of cancellation of Sale 

deed dated 05.03.2009? And for Cancellation of mutation entry dated 

01.11.2006 and 13.03.2009? Whether the plaintiff is entitled to decree for 

cancellation of Sale Deed dated 05-03-2009 and for cancellation of 

mutation entries in the name of defendants dated 01.11.2006 and 

13.03.2009? 

31. The defendant raised the defence that the suit is barred by limitation for 

reliefs of cancellation of Sale deed dated 05.03.2009 and for Cancellation 

of mutation entry dated 01.11.2006 and 13.03.2009.The plaintiff filed the 

suit on 17-02-2011. The sale deed was executed on 1.11.2006. Since it is 

already proved that the sale deed is illegal as the signature of the plaintiff 

No.1 is forged in the Ext. A; the limitation will run from the date of the 

knowledge. In the instant suit Article 59 of the Limitation Act, 1963 will 

come into play. I would like reproduce Article 59 of the aforesaid act. 

32. Article 59: To cancel or set aside an instrument or decree or for the 

recission of a contract- the limitation is three years and it will run when 

the facts entitling the plaintiff to have the instrument or decree canceled 

or set aside or the contract rescinded first become known to him. 

33. The plaintiff acquired the knowledge of the alleged sale deed on 24-11-

2010 and the suit was filed on 17-02-2011 which is well within the period 

of limitation.  
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34. Since it is already being held that the sale deed is forged and illegal as 

such does not confer title to defendant no.1 and accordingly liable to be 

canceled and the mutation done in the name of defendant no.1 on 

13.03.2009 on the basis of the forged sale deed is as well liable to be 

canceled. However as regards the cancellation of the mutation in the 

name of defendant no.2, the same is not liable to be canceled since she 

inherited the same as a legal heir of Asharam Gore and more so when it 

is already being proved that no Will was executed bequeathing the share 

of Asharam Gore in favour of Plaintiff no.2. 

35. Hence issue no.2 and 8 is accordingly answered. 

36. Issue No.10 and 11 are taken up together for the sake of convenience. 

           ISSUE NO.10 AND 11 

Whether the defendants are entitled to decree for Counter Claim for 
declaration of right and title of defendant no.1 over the entire schedule „A‟ 
land with relief of eviction of plaintiff from schedule „B‟ land by 
demolishing their house and structure there on? 

Whether the defendants are entitled to decree for permanent injunction 

as prayed for? 

37. The defendant in their counter claim stated that on 29-08-2010 the 

plaintiffs forcibly encroached upon a portion of the suit land measuring 

about 2 kathas of land described in Schedule „B‟ of the counter claim and 

forcibly erected Assam Type houses and the plaintiff was living in the 

unauthorized house from the year 2010 thereby illegally invading upon 

the defendant no.1‟s right, title and possession over the entire suit land. 

38. The Schedule „B‟ of counter claim contains a plot of land measuring about 

02 Kathas out of 05 Bighas 01 Katha 15 Lessa (Bhalbari) under Schedule- 

A covered under Dag No.393 and Periodic Patta No. 52 of Village- 

Hokajan, Mouza- Nagsankar, District- Sonitpur. The schedule „B‟ land is 

the part and parcel of Schedule „A‟ land which is the suit land. It‟s already 

being held from the above discussion that defendant No.1 is not the 
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owner of the suit land and sale deed on the basis of which he claimed to 

have derived his title is a forged and illegal one and therefore the 

defendants are not entitled to any decree in respect of the relief claimed 

in the counter claim. 

39. Hence issue no.10 and 11 are decided in negative.  

 

ISSUE NO.12  

This issue relates to what other relief are the parties entitled. 

40. The plaintiff is entitled to the relief of cancellation of sale deed no.83/09 

dated 05.03.2009 and mutation in the name of defendant no.1 dated 13-

03-2009. 

 

 

41.       O R D E R 

42. In view of the discussions made above and the decisions reached therein,  

    the suit of the Plaintiff is partly decreed. And the counter claim of the 

      defendant is dismissed with cost. 

      The plaintiffs are entitled to the following relief:- 

i. Decree for declaration of cancellation of sale deed No.83/2009 

registered on 5-03-2009 

ii. Decree for cancellation of mutation dated 13-03-2009. 

43. Prepare decree accordingly. 

44. Given under my hand and seal of this court on 16th day of 

 March, 2018. 

 

 

 

         J. Hazarika 

        Munsiff no. 2 

               Tezpur, Sonitpur 
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APPENDIX 

A Plaintiff’s Witnesses: 

1. P.W.1- Bimal Gore. 

2. P.W.2- Arjun Gore. 

3. P.W.3- Md. Yakub Shah. 

4. P.W.4- Kalyan Tanti 

B Defendant’s Witnesses: 

1. D.W.1- Md. Yearul Haque. 

2. D.W.2- Kuleswari Gore. 

 
C Plaintiff’s Exhibits: 
1. Ext-1- Certified copy of Jamabandi of P.P. No. 52 of village – Hukajan. 
2. Ext-2- Certified copy of Sale deed no.83/09. 
3. Ext-3- Will of Asharam Gore. 
 
D Defendant’s Exhibits: 
1. Ext. A- Registered Sale deed no.83/09 
2. Ext. B- Letter of appointment for cultivation to look after the land and trees etc. 
3. Ext. C- Death certificate of Asharam Gore 
4. Ext. D- Jamabandi Copy of P.P. No. 52 of village – Hukajan. 
5. Ext. E- Land holding certificate of land covering dag no.393 and P.P. no.52 of 

Kuleshwari Gore. 
6. Ext. F - Land holding certificate of land covering dag no.393 and P.P. no.52 of Md. 

Yearul Haque. 
7. Ext. G- land revenue receipt paid by Kuleshwari Gore. 
8. Ext. H- land revenue receipt paid by Md. Yearul Haque. 
9. Ext. I- Copy of FIR lodged by Md. Yearul Haque.  
 
 
 

        J. Hazarika 
                Munsiff no. 2 
                      Tezpur, Sonitpur 


